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A nsw erandCounterclaim of N ationalB asketballA ssociation and
A dam Silv erto Com plaintforD am a g es

RI C H A RD M A RM A RO (StateB arN o. 9138 7 )
rich ard.m arm aro@ skadden.com
JA SO N D . RUSSELL (StateB arN o.16 9219 )
jason.russell@ skadden.com
SK A D D EN , A RPS, SLA TE, M EA G H ER& F LO M LLP
300South G randA v enue, Suite3400
LosA ng eles, C A 9 007 1-3144
Teleph one:(213) 6 8 7 -5000
F acsim ile:(213) 6 8 7 -56 00

JEF F REYA . M I SH K I N (pro h ac viceapplication pending )
jeffrey.m ish kin@ skadden.com
A N TH O N YJ. DREYER(pro h ac viceapplication pending )
anth ony.dreyer@ skadden.com
K A REN H O F F M A N LEN T (pro h ac viceapplication pending )
karen.lent@ skadden.com
SK A D D EN , A RPS, SLA TE, M EA G H ER& F LO M LLP
F ourTim esSquare
N ew York, N Y10036
Teleph one:(212) 7 35-3000
F acsim ile:(212) 735-2000

A ttorneysforDefendantsandCounterclaim ants
N ationalB asketballA ssociation
andA dam Silv er

UN I TED STA TES D I STRI C TC O URT

C EN TRA L D I STRI CT O F C A L I F O RN I A

W ESTERN D I VI SI O N

D O N A LD T. STERLI N G , an
indiv idual, andTH E STERLI N G
F A M I LYTRUST,

Plaintiffs,

v .

N A TI O N A L B A SK ETB A LL
A SSO C I A TI O N , a N ew York
professionalassociation;A D A M
SI LVER, an indiv idual;andD O ES 1
th roug h 10,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C aseN o.2:14-C V-419 2-F M O -SH x

A N SW ERA N D C O UN TERC L A I M
O F N A TI O N A L B A SK ETB A L L
A SSO C I A TI O N A N D A D A M
SI L VERTO C O M PL A I N T F O R
D A M A G ES

C aption continuedon th enextpag e
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N A TI O N A L B A SK ETB A LL
A SSO C I A TI O N , a N ew York
professionalassociation;andA D A M
SI LVER, an indiv idual,

C ounterclaim ants,

v .

D O N A LD T. STERLI N G , an
indiv idual, andTH E STERLI N G
F A M I LYTRUST,

C ounterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

I N TRO DUC TI O N

DefendantsN ationalB asketballA ssociation (th e"N B A ") andA dam Silv er

(collectiv ely, "Defendants"), byandth roug h th eirundersig nedcounsel, fileth is

answ erto th eC om plaintforD am a g es(th e"C om plaint") of plaintiffsDonaldT.

Sterling andTh eSterling F am ilyTrust(collectiv ely, "Plaintiffs").

Plaintiffsch alleng ea June3,2014h earing andv oteof th eN B A B oardof

G ov ernorsth ath adbeen sch eduledto considerterm ination of th eM em bersh ip in th e

N B A of L A C B asketball, I nc. ("LA C "), w h ich isow nedbyTh eSterling F am ily

Trust(th e"Trust") andoperatesth eLosA ng elesC lippers(th e"Team "orth e

"C lippers"). H ow ev er, priorto th efiling of th eC om plaint,th ath earing andv ote

w erecancelledafterM r. Sterling 'sw ife,Roch elle, asth esoletrusteeof th eTrustand

w ith M r. Sterling 'sexpressag reem entto th esaleof h isinterestin th eTeam : (i)

executeda binding term sh eetto sellLA C fora record$2billion;and(ii) sig nedan

a g reem entreleasing anyclaim sth atsh e, LA C , orth eTrustm ayh av eag ainstth e

N B A andindem nifying th eN B A a g ainstanyclaim sassertedbyh erself, L A C ,th e

Trust,M r. Sterling , oranyth irdparty.

Plaintiffs'C om plaintisleg allydeficientandpurposelessforsev eral

fundam entalreasons. F irst, becauseitsfactualpredicate— th atth eN B A h as

term inatedM r. Sterling 'sow nersh ip of th eTeam andth erebycauseddam a g eunder

v ariousleg alth eories— doesnotexist. Second, becauseM r. Sterling w asproperly

rem ov edasa Trusteeof th eTruston M ay29 ,2014— asJudg eLev anasof th e

SuperiorC ourtforth eStateof C alifornia h asfound— h eth ereforelacksauth orityto

assertclaim sin th enam eof th eTrust. A ndth ird, becauseev en if h isclaim sh adany

m erit, M r. Sterling h asseparatelyag reedto reim burseanyresulting dam a g es(and

attorneys'fees) incurredbyth eN B A orth eCom m issioner.
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

Defendants, upon personalknow ledg ew ith respectto th em selv esandth eir

ow n acts, andupon inform ation andbelief w ith respectto alloth erm atters, respond

to th ealleg ationsm adebyPlaintiffsin th eCom plaintasfollow s:

PA RTI ES

Defendantslackknow ledg eorinform ation sufficientto form a belief1.

aboutth etruth of th ealleg ationscontainedin Parag raph 1of th eCom plaint.

Defendantslackknow ledg eorinform ation sufficientto form a belief2.

aboutth etruth of th ealleg ationscontainedin Parag raph 2of th eCom plaint, except

adm itth at, atth etim eth eCom plaintw asfiled, Th eSterling F am ilyTrustw asth e

solesh areh olderof LA C B asketballC lub, I nc., andth atM r. Sterling 'sw ife, Roch elle

("Sh elly") Sterling , w asth esoletrusteeof th eTrust. Defendantsaverth at, M r.

Sterling lacksauth orityto acton beh alf of th eTrustbecause— asdeterm inedbyth e

SuperiorCourtof th eStateof C alifornia— on M ay29 , 2014, M r. Sterling w as

properlydeem edincapacitatedbytw o ph ysiciansandth ereafterceasedto serv easa

trusteeof th eTrustin accordancew ith th eterm sof th eTrust.

Defendantsdenyth ealleg ationscontainedin Parag raph 3of th e3.

C om plaintandav erasfollow s:th eN B A isa v oluntarym em bersh ip association th at

operatesa professionalbasketballleag ueconsisting of th irtyM em bersandth eir

M em berTeam s, including th eLosA ng elesC lippers. Th eN B A M em berTeam sare

locatedin a div erseg roup of citiesth roug h outth eUnitedStatesandC anada. Th e

N B A Leag ueO fficeislocatedat6 45F ifth A v enue, N ew York, N ew York.

Defendantsdenyth ealleg ationscontainedin Parag raph 4of th e4.

C om plaint. Defendantsav erasfollow s: A dam Silv erh asbeen th eCom m issionerof

th eN B A sinceF ebruary1, 2014. Com m issionerSilv erh asan officein th eN B A

Leag ueO fficein N ew York, N ew York.

Defendantslackknow ledg eorinform ation sufficientto form a belief5.

aboutth etruth of th ealleg ationscontainedin Parag raph 5of th eCom plaint.
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

Parag raph 6 of th eCom plaintconstitutesleg alassertionsand6 .

conclusionsto w h ich no responsebyDefendantsisnecessary.

STA TEM EN T O F TH E C A SE

Defendantsdenyth ealleg ationscontainedin Parag raph 7 of th e7 .

C om plaint,exceptadm itth at: (i) atth etim eof th efiling of th eCom plaintM r.

Sterling w asth elong est-tenuredow nerin th eN B A ;(ii) M r. Sterling purch asedth e

C lippersin 19 8 1w h en th eyplayedth eirh om eg am esin San Dieg o, C alifornia;

(iii) th eC lippersrelocatedto LosA ng eles, C alifornia in 19 8 4;and(iv ) in 2005,

ow nersh ip of th eLosA ng elesC lippersw astransferredto th eTrust.

Defendantsdenyth ealleg ationscontainedin Parag raph 8 of th e8 .

C om plaintandav erasfollow s:on oraboutA pril26 ,2014, th ew ebsiteTM Z.com

releasedan audio recording of an in-person conv ersation inv olv ing M r. Sterling and

a w om an identifiedasV. Stiv iano th atoccurredatM s. Stiv iano'sh om e. O n A pril

27 ,th ew ebsiteDeadspin.com releasedan audio recording th atincludedadditional

portionsof th econv ersation betw een M r. Sterling andM s. Stiv iano (th etw o

recording scollectiv ely, th e"Recording "). M r. Sterling h adno leg allyprotectable

priv acyinterestin th eRecording .

P arag raph 9 of th eCom plaintincludesleg alassertionsandconclusions9 .

to w h ich no responsebyDefendantsisnecessary. Defendantsdenyth erem aining

factualalleg ationsin Parag raph 9 of th eCom plaintandav erth atM r. Sterling h adno

leg allyprotectablepriv acyinterestin th eRecording .

Defendantsdenyth ealleg ationscontainedin Parag raph 10of th e10.

C om plaintandreferto th eRecording foritstrueandaccuratecontent.

Defendantsdenyth ealleg ationscontainedin Parag raph 11of th e11.

C om plaint,exceptadm itth at, on A pril29 ,2014, pursuantto h isauth orityunderth e

N B A C onstitution, C om m issionerSilv er: (i) finedM r. Sterling $2.5m illion and

bannedh im forlifefrom anyfurth erassociation w ith th eLosA ng elesC lippers
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

org anization orth eN B A ;(ii) statedth atth e$2.5m illion w as"th em axim um am ount

allow edunderth eN B A C onstitution;"and(iii) urg edth eB oardof G ov ernorsto

term inateM r. Sterling 'sow nersh ip of th eteam . Defendantsav erasfollow s:

im m ediatelyafterM r. Sterling 'sv iew sandconductasreflectedon th eRecording

w erem adeknow n, C om m issionerSilv ercom m encedan inv estig ation into th e

Recording anditsauth enticity. Th einv estig ation, w h ich w asconductedbyD av id

A nders, a partneratth elaw firm W ach tell, Lipton,Rosen & K atz, included, am ong

oth erth ing s, teleph onic andin-person interv iew sof M s. Stiv iano, LosA ng eles

C lippersPresidentA ndyRoeser, Sh ellySterling , M s. Stiv iano'ssisterLucyVasquez,

andM r. Sterling h im self. Th einv estig ation confirm edconclusiv ely— anditw as

subsequentlyadm ittedbyM r. Sterling — th atth em alew h osev oiceish eardon th e

Recording isM r. Sterling andth atth eRecording h adnotbeen altered. Th ese

finding sw erereportedto th eCom m issionerpriorto h isim position of th efineand

lifetim eban. Despitebeing inform edbyth eN B A th ath ew ouldbeaffordedev ery

opportunityto beh eard, th atth eN B A w ouldconsideranyev idenceoroth er

m aterialsh ew ish edto subm it, andth ath ecouldspeakdirectlyto th eCom m issioner

aboutth em atter,M r. Sterling cancelledan in-person interv iew th ath adbeen

sch eduledw ith th eN B A 'sinv estig ator, ch osenotto subm itanyev idenceoroth er

m aterials, andelectednotto speakw ith th eCom m issioner.

Defendantsdenyth ealleg ationscontainedin Parag raph 12of th e12.

C om plaint,exceptadm itth at, on M ay19 ,2014, Com m issionerSilv erserv eda

form alw ritten ch arg e(th e"C h arg e") on M r. Sterling th atcontainedsixCounts.

Defendantsreferto th eC h arg eforitstrueandaccuratecontent.

Parag raph 13of th eCom plaintincludesleg alassertionsandconclusions13.

to w h ich no responsebyDefendantsisnecessary. Defendantsdenyth erem aining

factualalleg ationsin Parag raph 13of th eCom plaintandreferto th eC h arg eforits

trueandaccuratecontent.
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

Defendantsadm itth ealleg ationscontainedin Parag raph 14of th e14.

C om plaint.

Defendantsdenyth ealleg ationscontainedin Parag raph 15of th e15.

C om plaint,exceptadm itth atM r. Sterling 'scounselw rotea letterto th eN B A on

M ay22,2014. Defendantsreferto th eletter, w h ich isattach edasExh ibit2to th e

Com plaint, foritstrueandaccuratecontent.

Defendantsdenyth ealleg ationscontainedin Parag raph 16 of th e16 .

C om plaint,exceptadm itth at, w ith M r. Sterling 'sknow ledg eandconsent, Sh elly

Sterling retainedB ankof A m erica, and, a fterm eeting w ith prospectiv ebuyersand

buyerg roups, including Stev en B allm er, form erC h ief Executiv eO fficerof

M icrosoftCorporation, enteredinto a binding a g reem enton beh alf of th eTrustto

sellth eLosA ng elesClippersto M r. B allm erfor$2billion. Defendantsav eras

follow s: follow ing a bench trialin a law suitbetw een M r. andM rs. Sterling , Judg e

Lev anasof th eSuperiorCourtof th eStateof C alifornia: (i) foundth atM rs.

Sterling 'srem ov alof M r. Sterling astrusteew aslaw fulandproper, andth atM rs.

Sterling h adauth orityto sellth eLosA ng elesC lippersto M r. B allm er;and(ii)

approv edM rs. Sterling 'ssaleof th eLosA ng elesC lippersto M r. B allm er.

Defendantsadm itth ealleg ationscontainedin Parag raph 17 of th e17 .

C om plaint.

Defendantsadm itth ealleg ationscontainedin Parag raph 18 of th e18 .

C om plaint.

Defendantsdenyth ealleg ationscontainedin Parag raph 19 of th e19 .

C om plaint, andreferto th eN B A 'sM ay27 ,2014statem entforitstrueandaccurate

content.

Defendantsdenyth ealleg ationscontainedin Parag raph 20of th e20.

C om plaint, andav erasfollow s:on M ay29 ,2014, Sh ellySterling rem ov edM r.

Sterling astrusteeof th eTrustandpubliclyannouncedth atth eTrustreach eda
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

binding a g reem entto sellth eLosA ng elesC lippersto Stev eB allm erforan N B A -

record$2billion. Th efollow ing a fternoon, M ay30, Sh ellySterling sig nedan

a g reem entw ith th eN B A releasing anyclaim sth atsh e, th eTrust,orLA C m ayh av e

ag ainstth eN B A andag reeing to indem nifyth eN B A a g ainstanyclaim sassertedby

h erself, th eTrust, LA C , M r. Sterling , oranyth irdparty. Th eN B A th en w ith drew

th eC h arg e, cancelledth eJune3term ination h earing , andnotifiedM r. Sterling 's

counselof such w ith draw alandcancellation. F ollow ing a bench trialin a law suit

betw een M r. andM rs. Sterling ,Judg eLev anasof th eSuperiorCourtof th eStateof

C alifornia: (i) foundth atM rs. Sterling 'srem ov alof M r. Sterling astrusteew as

law fulandproper, andth atM rs. Sterling h adauth orityto sellth eLosA ng eles

C lippersto M r. B allm er;and(ii) approv edM rs. Sterling 'ssaleof th eLosA ng eles

C lippersto M r. B allm er.

Defendantsdenyth ealleg ationscontainedin Parag raph 21of th e21.

C om plaintandrepeatth eav erm entscontainedin Parag raph 20of th isA nsw er.

Defendantsdenyth ealleg ationscontainedin Parag raph 22of th e22.

C om plaint,exceptadm itth at, on M ay28 ,2014,th eN B A 'sG eneralC ounsel

inform edM r. Sterling 'scounselth at, asof th attim e, th eJune3term ination h earing

w asstillsch eduledto takeplace, andrepeatth eav erm entscontainedin parag raph 20

of th eA nsw er.

Defendantsadm itth ealleg ationscontainedin Parag raph 23of th e23.

C om plaint.

Defendantslackknow ledg eorinform ation sufficientto form a belief24.

aboutth etruth of th ealleg ationscontainedin Parag raph 24of th eCom plaint,except

adm itth at, on M ay30, M r. Sterling 'scounselcontactedth eN B A reg arding th estatus

of th eJune3,2014h earing . Defendantsav erth at, in th eafternoon of M ay30, th e

N B A em aileda letterto M r. Sterling 'scounselstating th at"th eCom m issioneris

h erebyw ith draw ing th eC h arg edatedM ay19 ,2014. . . w ith outprejudiceandth e
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A nsw erandCounterclaim of N ationalB asketballA ssociation and

A dam Silv erto Com plaintforD am a g es

N B A reserv esallof itsrig h ts, including th erig h tto renew th eC h arg eorfilea new

oram endedch arg eata laterdate. Consistentw ith th eforeg oing ,th eB oardof

G ov ernorsh earing th atw assch eduledforJune3,2014ish erebycancelled."

JURI SD I C TI O N A N D VEN UE

Parag raph 25of th eCom plaintconstitutesleg alassertionsand25.

conclusionsto w h ich no responsebyDefendantsisnecessary.

F I RST C L A I M F O RREL I EF

Viola tion of Pla intiff'sRig h tsUnderC a lifornia C onstitution

(a g a insta llDefenda nts)

Defendantsincorporatebyreferenceth eirresponsesto Parag raph s1-2526 .

of th eCom plaintasif setforth h erein.

Parag raph 27 of th eCom plaintconstitutesleg alassertionsand27 .

conclusionsto w h ich no responsebyDefendantsisnecessary. Defendantsav erth at

allof Defendants'actionsch alleng edin th eCom plaint, including th ebring ing of th e

C h arg eandanyrelianceon th eRecording , w ereentirelylaw fulandfullyconsistent

w ith th eN B A C onstitution andB y-Law s(th e"N B A C onstitution"), andrules,

reg ulations, resolutions, andag reem entsof th eLeag ue.

Defendantsdenyth ealleg ationscontainedin Parag raph 28 andreferto28 .

th eC h arg eandth eM ay19 , 2014letterforth eirtrueandaccuratecontents.

Defendantsav erth atallof Defendants'actionsch alleng edin th eCom plaint,

including th ebring ing of th eC h arg eandanyrelianceon th eRecording , w ere

entirelylaw fulandfullyconsistentw ith th eN B A C onstitution, andrules,

reg ulations, resolutions, andag reem entsof th eLeag ue.

SEC O N D C L A I M F O RREL I EF

B rea ch of C ontra ct

(a g a insta llDefenda nts)
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A dam Silv erto Com plaintforD am a g es

Defendantsincorporatebyreferenceth eirresponsesto Parag raph s1-2829 .

of th eCom plaintasif setforth h erein.

Defendantsadm itth atA rticle2of th eN B A C onstitution,entitled30.

"Principlesof O rg anization,"includes, am ong oth erlang uag e, th elang ua g equotedin

Parag raph 30of th eCom plaint.

Defendantsdenyth ealleg ationscontainedin Parag raph 31of th e31.

C om plaint, andav erasfollow s:on A pril29 ,2014, pursuantto h isauth orityunder

th eN B A C onstitution, C om m issionerSilv er: (i) finedM r. Sterling $2.5m illion and

bannedh im forlifefrom anyfurth erassociation w ith th eLosA ng elesC lippers

org anization orth eN B A ;and(ii) urg edth eB oardof G ov ernorsto term inateM r.

Sterling 'sow nersh ip of th eteam . O n M ay19 ,th eC h arg ew asserv ed. A llof

Defendants'actionsch alleng edin th eCom plaint, including th ebring ing of th e

C h arg eandproceduresw ith respectth ereto, w ereentirelylaw fulandfullyconsistent

w ith th eN B A C onstitution, andrules, reg ulations, resolutions, andag reem entsof th e

Leag ue. Defendants'actionsw erenotarbitrary, capricious, unreasonable, org rossly

discrim inatory, andth eyprov idedM r. Sterling w ith th eprocessto w h ich h eag reed

w h en h ebecam ea team ow nerin th eLeag ue.

Defendantsdenyth ealleg ationscontainedin Parag raph 32of th e32.

C om plaint, andav erth atallof Defendants'actionsch alleng edin th eCom plaint,

including th ebring ing of th eC h arg eandproceduresw ith respectth ereto, w ere

entirelylaw fulandfullyconsistentw ith th eN B A C onstitution, andrules,

reg ulations, resolutions, andag reem entsof th eLeag ue.

TH I RD C L A I M F O RREL I EF

Viola tion of th eA ntitrustL a w sUnderSh erm a n A ct§ 1

(a g a insta llDefenda nts)

Defendantsincorporatebyreferenceth eirresponsesto Parag raph s1-3233.

of th eCom plaintasif setforth h erein.
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A dam Silv erto Com plaintforD am a g es

Parag raph 34of th eCom plaintconstitutesleg alassertionsand34.

conclusionsto w h ich no responsebyDefendantsisnecessary.

Parag raph 35of th eCom plaintconstitutesleg alassertionsand35.

conclusionsto w h ich no responsebyDefendantsisnecessary.

Defendantsdenyth ealleg ationscontainedin Parag raph 36 of th e36 .

C om plaint,exceptadm itth atcom petition existsforow nersh ip of N B A team s, as

dem onstratedbyth em ultiplebidsM rs. Sterling andth eTrustreceivedforth eTeam .

Parag raph 37 of th eCom plaintincludesleg alassertionsandconclusions37 .

to w h ich no responsebyDefendantsisnecessary. Defendantsdenyth erem aining

factualalleg ationsin Parag raph 37 of th eCom plaintandav erth atallof Defendants'

actionsch alleng edin th eCom plaintw ereentirelylaw fulandfullyconsistentw ith

th eN B A C onstitution, andrules,reg ulations,resolutions, andag reem entsof th e

Leag ue.

Parag raph 38 of th eCom plaintincludesleg alassertionsandconclusions38 .

to w h ich no responsebyDefendantsisnecessary. Defendantsdenyth erem aining

factualalleg ationsin Parag raph 38 of th eCom plaintandrepeatth eav erm ents

containedin Parag raph 20of th isA nsw er.

Defendantsdenyth ealleg ationscontainedin Parag raph 39 of th e39 .

C om plaintandrepeatth eav erm entscontainedin Parag raph 20of th isA nsw er.

F O URTH C L A I M F O RREL I EF

C onv ersion

(a g a insta llDefenda nts)

Defendantsincorporatebyreferenceth eirresponsesto Parag raph s1-3940.

of th eCom plaintasif setforth h erein.

Defendantsdenyth ealleg ationscontainedin Parag raph 41of th e41.

C om plaintandrepeatth eav erm entscontainedin Parag raph 20of th isA nsw er.
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Defendantsdenyth ealleg ationscontainedin Parag raph 42of th e42.

C om plaintandrepeatth eav erm entscontainedin Parag raph 20of th isA nsw er.

F I F TH C L A I M F O RREL I EF

B rea ch of F iducia ryDuties

(a g a insta llDefenda nts)

Defendantsincorporatebyreferenceth eirresponsesto Parag raph s1-4243.

of th eCom plaintasif setforth h erein.

Parag raph 44of th eCom plaintincludesleg alassertionsandconclusions44.

to w h ich no responseisnecessary. Defendantsdenyth erem aining alleg ations

containedin Parag raph 44of th eCom plaint.

Defendantsdenyth ealleg ationscontainedin Parag raph 45of th e45.

C om plaintandav erth atallof Defendants'actionsch alleng edin th eCom plaint,

including th ebring ing of th eC h arg eandproceduresw ith respectth ereto, andth e

im position of th efineandlifetim eban, w ereentirelylaw fulasw ellasconsistent

w ith th eN B A C onstitution, andrules, reg ulations, resolutions, andag reem entsof th e

Leag ue.

Defendantsdenyth ealleg ationscontainedin Parag raph 46 of th e46 .

C om plaint.
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PRA YERF O RREL I EF

DefendantsN ationalB asketballA ssociation andA dam Silv erdenyth at

Plaintiffsareentitledto anyof th erelief requestedorto anyoth errelief basedon th e

alleg ationsin th eCom plaint.

A F F I RM A TI VE DEF EN SES

Pursuantto Rule8 (c) of th eF ederalRulesof C iv ilProcedure, Defendants

N ationalB asketballA ssociation andA dam Silv erassertth efollow ing a ffirm ativ e

defensesto th eCom plaint:

F irstA ffirm a tiv eDefense

Plaintiffsfailto statea claim upon w h ich relief can beg ranted.47 .

SecondA ffirm a tiv eDefense

Plaintiffs'C om plaintv iolatesRule11of th eF ederalRulesof C iv il48 .

Procedure.

Th irdA ffirm a tiv eDefense

Plaintiffslackstanding to assertsom eorallof th eclaim salleg edin th e49 .

C om plaint.

F ourth A ffirm a tiv eDefense

Plaintiffs'claim sarebarredin w h oleorin partbyth edoctrineof50.

unclean h ands.

F ifth A ffirm a tiv eDefense

Plaintiffs'claim sarebarredin w h oleorin partbyth edoctrineof lach es.51.

Sixth A ffirm a tiv eDefense

Plaintiffs'claim sarebarredin w h oleorin partbyth edoctrineof52.

w aiv er.
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Sev enth A ffirm a tiv eDefense

Plaintiffs'claim sarebarredin w h oleorin partbecauseM r. Sterling53.

lacksth eleg alcapacityto bring th em .

Eig h th A ffirm a tiv eDefense

Plaintiffs'claim sarebarredin w h oleorin partforfailureto join a54.

requiredpartypursuantto Rule19 of th eF ederalRulesof C iv ilProcedure.

N inth A ffirm a tiv eDefense

To th eextentth atanyliabilityexistson th epartof Defendants, such55.

liabilityisto beindem nifiedbyPlaintiffs.

Tenth A ffirm a tiv eDefense

Plaintiffs'claim sh av ebeen releasedin w h oleorin part.56 .

Elev enth A ffirm a tiv eDefense

Plaintiffs'claim sarem oot.57 .

Tw elfth A ffirm a tiv eDefense

Plaintiffs'claim sarenotripe.58 .

C O UN TERC L A I M

DefendantsN B A andA dam Silv er, byandth roug h th eirundersig nedcounsel,

fileth isCounterclaim a g ainstDonaldT. Sterling andTh eSterling F am ilyTrust, and

alleg easfollow s:

N A TURE O F A C TI O N

Th iscounterclaim forindem nification arisesfrom lossesincurredbyth e1.

N B A asa resultof th edeeplyoffensiv e,dem eaning , anddiscrim inatoryw ords,

actions, andv iew sof C ounterdefendantM r. Sterling , m adew h ileh ew asth e

controlling ow nerof th eC lippers, w h ich cam eto lig h tin th ew ell-publicized

Recording . M r. Sterling 'sdiscrim inatoryv iew stow ardA frican A m ericansand

"m inorities"in g eneral, asw ellash isdem andsof a fem aleacquaintanceth atsh enot
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associatepubliclyw ith A frican A m ericansor"m inorities,"orbring th em to C lippers'

g am es, areantith eticalto th em ostbasic v alues, principles, andpurposesof

C ounterclaim antN B A . Th ism atterh ascauseddev astating andincalculableh arm to

th eN B A anditsteam s, asw ellassparkedan intenselyadv ersepublic reaction.

A ccording ly, th eN B A tookreasonableactionsto attem ptto stem and2.

repairth edam a g e, atalltim escom porting fullyw ith th eLeag ue'sg ov erning rules

andproceduresbyw h ich allteam ow ners(including M r. Sterling ) a g reeto bebound.

F ollow ing a th oroug h inv estig ation into th em atter, andin accordancew ith th eN B A

C onstitution, N B A C om m issionerA dam SilverbannedM r. Sterling forlifefrom any

furth erassociation w ith th eN B A orth eC lippersandfinedh im $2.5m illion. Th e

C om m issioneralso announcedth ath ew ouldurg eth eB oardof G ov ernorsto

considerth eterm ination of M r. Sterling 'sow nersh ip of th eC lippers.

Th eCom m issionerdeterm inedLA C to bein v iolation of N B A3.

a g reem entsto w h ich M r. Sterling , M rs. Sterling , andLA C ag reedto bebound.

Specifically, th eCom m issionerdeterm inedth atLA C : (a) failedto fulfillcontractual

oblig ationsto th eN B A undera 2005A g reem entandUndertaking , a 19 8 9 Joint

VentureA g reem ent, andatlaw in such a w ayasto adv erselyaffectth eN B A andits

M em bers;(b) eng a g edin conductdisloyal, injurious, anddisruptiv eto th eN B A , in

v iolation of itscontractualdutiesandth edutyof loyaltyow edto th eA ssociation;

(c) w illfullyv iolatedth eN B A C onstitution by, am ong oth erth ing s, destroying

relev antev idence, prov iding falseandm isleading inform ation in connection w ith th e

N B A 'sinv estig ation into th eRecording , andissuing a falseandm isleading public

statem entaboutth ism atter;and(d) failedto payan indebtednessow edto th e

A ssociation th roug h a refusalto payth e$2.5m illion fineth atw asim posedon h im .

A ccording ly, on M ay19 ,2014,th eCom m issionerinitiateda C h arg eto term inate

LA C 'sM em bersh ip in th eN B A .
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A h earing andv otereg arding th eterm ination of LA C 'sM em bersh ip in4.

th eN B A w eresch eduledforJune3,2014. Th ath earing andv otew erecancelled

afterM r. Sterling 'sw ife, Roch elle, asth esoletrusteeof th eTrustandw ith M r.

Sterling 'sexpressag reem entto th esaleof h isinterestin th eTeam : (i) executeda

binding term sh eetto sellLA C fora record$2billion;and(ii) sig nedan a g reem ent

releasing anyclaim sth atsh e, LA C , orth eTrustm ayh av eag ainstth eN B A and

indem nifying th eN B A a g ainstanyclaim sassertedbyh erself,th eTrust, LA C , M r.

Sterling , oranyth irdparty. F ollow ing a bench trialin a law suitbetw een M r. and

M rs. Sterling ,Judg eLev anasof th eSuperiorCourtof th eStateof C alifornia: (i)

foundth atM rs. Sterling 'srem ov alof M r. Sterling astrusteew aslaw fulandproper,

andth atM rs. Sterling h adauth orityto sellth eLosA ng elesClippersto M r. B allm er;

and(ii) approv edM rs. Sterling 'ssaleof th eLosA ng elesC lippersto M r. B allm er.

Pursuantto additionala g reem entsenteredinto byM r. Sterling andth e5.

Sterling F am ilyTrust,th eN B A andC om m issionerSilv erareindem nifiedforlosses

arising outof M r. Sterling 'sactsandom issions, including , butnotlim itedto,

dam a g esandleg alandoth erfeesrelating to: (a) M r. Sterling 'sstatem entsand

conduct;(b) th eN B A 'sinv estig ation of th eRecording andM r. Sterling 'sstatem ents

andconduct;(c) th eim position of disciplineupon M r. Sterling ;(d) th eproceeding s

to term inateM r. Sterling 'sow nersh ip of th eC lippers;and(e) th islaw suit. M r.

Sterling 'sactsandom issionsh av ecausedth eN B A to sufferlossesbyreason of each

of th eforeg oing ev ents.

JURI SD I C TI O N A N D VEN UE

Th isCourth assupplem entaljurisdiction ov erth isCounterclaim6 .

pursuantto 28 U.S.C . § 136 7 .

Venueisproperin th isdistrictpursuantto 28 U.S.C . §§ 1391(b) and(c)7 .

becausea substantialpartof th eev entsorom issionsg iv ing riseto th eclaim s

occurredin th isDistrictandC ounterdefendantsh av e, atallrelev anttim es, residedin,
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transactedbusinessin, orh av eeng a g edin conductth ath ascausedinjuryin th is

District.

TH E PA RTI ES

C ounterclaim antN B A isa v oluntarym em bersh ip association th at8 .

operatesa professionalbasketballleag ueconsisting of th irtyM em bersandth eir

M em berTeam s, including th eC lippers. Th eN B A M em berTeam sarelocatedin a

div erseg roup of citiesth roug h outth eUnitedStatesandC anada. Th eN B A Leag ue

O fficeislocatedat6 45F ifth A v enue, N ew York, N ew York.

C ounterclaim antA dam Silv eristh eCom m issionerof th eN B A and9 .

residesin N ew York, N ew York.

C ounterdefendantDonaldSterling (along w ith h isw ifeSh ellySterling )10.

w as, atth etim eth isaction w ascom m enced, a beneficiaryandsettlorof Th eSterling

F am ilyTrust.

C ounterdefendantTh eSterling F am ilyTrustisth esolesh areh olderof11.

LA C B asketballC lub, I nc., a C alifornia corporation w ith itsprincipalplaceof

businessin LosA ng eles, C alifornia. L A C B asketballC lub, I nc. isth ecorporate

entityth atow nsth eLosA ng elesClippersandisa M em berof th eN B A .

TH E REL EVA N T O B L I G A TI O N S O F
D O N A L D STERL I N G A N D TH E STERL I N G F A M I L YTRUST

Pursuantto a 2005A g reem entandUndertaking ,th eN B A C onstitution,12.

anda 2014Settlem entandRelease, Counterdefendantsh av ean oblig ation to

indem nifyth eN B A andCom m issionerSilv erfor"Losses,"including , butnot

lim itedto,dam a g es, fees, andcostsarising outof th estatem entsandactions

reflectedon th eRecording ,th eN B A 'sinv estig ation of h isstatem entsandactions

relatedto th eRecording , th eN B A 'seffortsto prepareth eC h arg eag ainstLA C and

M r. Sterling , andth edefenseof th islaw suit.

I n connection w ith th eirow nersh ip of th eC lippersandM em bersh ip in13.

th eN B A , Th eSterling F am ilyTrustandM r. Sterling h a v eundertaken contractual
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oblig ationsto th eN B A , including in a July26 ,2005A g reem entandUndertaking

w ith th eN B A m adein fav orof th eN B A anditsM em berTeam s(th e"A & U").

I n P arag raph 7 (a ) of th eA & U, each of th esig natories, including M r.14.

Sterling , a g reesth atth ey"jointlyandsev erallysh allindem nify, defendandh old

h arm lesseach of th eA ffiliatedN B A P artiesfrom andag ainstallactions, causesof

action, suits,debts, oblig ations, losses,dam a g es, am ountspaidin settlem ent,

liabilities, costsandexpenses(including , w ith outlim itation, interest, penaltiesand

reasonableattorneys'feesandexpenses) (collectiv ely, 'Losses') resulting to, im posed

upon, asserted ag ainstorincurredbyanyA ffiliatedN B A P arty(including , butnot

lim itedto, in anyaction betw een anyof th eO w nersandanyA ffiliatedN B A P arty)

in connection w ith orarising outof . . . (ii) anybreach orm isrepresentation byanyof

th eO w nersunderth isA g reem ent,or(iii) anyactorom ission (oralleg edactor

om ission) . . . ." Parag raph 6 (a ) of th eA & Udefines"A ffiliatedN B A P arties"so as

to includeboth C ounterclaim ants.

I n addition to th eA & U, in 2005, asa condition of th eB oardof15.

G ov ernors'approv alof M r. Sterling 'stransferof ow nersh ip of th eClippersto Th e

Sterling F am ilyTrust,M r. andM rs. Sterling each acknow ledg edin a sig nedw riting

th atth eyw ouldag reeto "abidebyth eConstitution andB y-Law s."

A ssetforth in A rticle2of th eN B A C onstitution, w h ich isg ov ernedby16 .

th elaw sof th eStateof N ew York, asa condition of M em bersh ip in th eN B A , each

N B A M em berag rees, am ong oth erth ing s, th atit(i) "sh allbesubjectto th eov ersig h t

andcontrolof th eB oardof G ov ernorsof th eA ssociation,"and(ii) "sh allbe

g ov ernedbyth eConstitution andB y-Law s, rules, reg ulations, resolutions, and

ag reem entsof th eA ssociation, asth eym aybem odifiedoram endedfrom tim eto

tim e."

A rticle46 of th eN B A C onstitution setsforth a M em ber'sorO w ner's17 .

indem nification oblig ationsto th eLeag ue. A rticle46 prov ides, in relev antpart,th at:
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"(a) I n anyaction in w h ich a claim orcounterclaim isbroug h tbyoneorm ore

M em bersorth eirO w ners(each a 'C laim ing Party') a g ainstanyof (i) th e

A ssociation, . . . or(iv ) th eCom m issioneroranyoth erexecutiv eorem ployeeof th e

A ssociation (clauses(i) –(iv ) collectiv ely, th e'A ssociation Parties'), th efollow ing

sh allapply: (i) unlessth eC laim ing Partiessh allfullyprev ailon th em eritsof each

andev eryclaim orcounterclaim broug h tag ainstth eA ssociation Parties, th e

C laim ing Partiessh alljointlyandsev erallyindem nifyandh oldh arm lessth e

A ssociation Partiesag ainstallcosts, feesandexpensesof ev erykindanddescription

th atth eA ssociation Partiesm ayincurin connection w ith th eaction (including , but

notlim itedto, allreasonableattorneys'feesincurredin such action betw een th e

C laim ing Partyandth eA ssociation Parties) (collectiv ely, 'Litig ation Costs')."

A dditionally, on M ay30,2014, M rs. Sterling , assoletrusteeof Th e18 .

Sterling F am ilyTrust,on beh alf of L A C , andin h erindiv idualcapacity(collectiv ely,

th e"Sterling Parties"),enteredinto a Settlem entandReleaseA g reem entw ith th e

N B A . Th eSettlem entandReleaseA g reem entrelatesto th eN B A 'spenaltiesand

C h arg eag ainstM r. Sterling forth ev iew sandconductexpressedin th eRecording .

Pursuantto Parag raph 8 of th eSettlem entandReleaseA g reem ent,th e19 .

Sterling Parties, including C ounterdefendantTh eSterling F am ilyTrust, ag reeto

indem nifyth eN B A andCom m issionerSilv erforanycostsincurreddueto litig ation

broug h tbyM r. Sterling relatedto th eC h arg eorth esaleof th eTeam : "W ith out

lim iting th eiroblig ationsunderN B A Rules, including th eConstitution andB ylaw s

of th eN B A andth eA g reem entandUndertaking datedasof July26 ,2005from th e

Sterling Parties(th e'2005A & U'),th eSterling Parties, jointlyandsev erally, h ereby

ag reeto indem nify, defendandh oldh arm less, to th efullestextentperm ittedbylaw

andw ith counselselectedbyth eN B A , each of th eA ffiliatedN B A P artiesfrom and

ag ainstanyandalllosses, liabilities, oblig ations, claim s,dam a g es,settlem ents,

injunctions, suits, actions, proceeding s,dem ands, ch arg es, fines, penalties, costsand
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expensesof ev erykindandnature, including reasonablefees, expensesand

disbursem entsof attorneys, accountantsandoth erprofessionals(collectiv ely,

'Losses'), im posedupon, assertedag ainstorincurredbyanyof th eA ffiliatedN B A

P arties. . . in connection w ith , arising outof orrelating to . . . anyC laim sbyoron

beh alf of [M r. Sterling ]oranyof h ispersonalrepresentativ es, conserv atorsor

ag ents."

F I RST C O UN TERC L A I M F O RREL I EF
(A sA g a instDona ldT. Sterling )

Th eforeg oing parag raph sof th isCounterclaim areh erebyincorporated20.

byreference.

A sdescribedabov e,th eA & Uandth eN B A C onstitution constitute21.

binding contractsbetw een Counterclaim antsandCounterdefendantM r. Sterling .

Th eN B A andC om m issionerSilv erh av esufferedLossesin connection22.

w ith M r. Sterling 'sacts, om issions, andoth erconduct, including , butnotlim itedto,

dam a g esandleg alandoth erfeesrelating to: (a) M r. Sterling 'sstatem entsand

conduct;(b) th eN B A 'sinv estig ation of th eRecording andM r. Sterling 'sstatem ents

andconduct;(c) th eim position of disciplineupon M r. Sterling ;(d) th eproceeding s

to term inateM r. Sterling 'sow nersh ip of th eC lippers;and(e) th islaw suit.

Pursuantto binding a g reem entsw ith th eN B A , M r. Sterling m ust23.

indem nifyth eN B A andCom m issionerSilv erforth eforeg oing Losses.

SEC O N D C O UN TERC L A I M F O RREL I EF
(A sA g a instTh eSterling F a m ilyTrust)

Th eforeg oing parag raph sof th eseCounterclaim sareh ereby24.

incorporatedbyreference.

O n M ay29 ,2014, onedaybeforeth islaw suitw asfiled, Roch elle25.

Sterling rem ov edDonaldSterling astrusteeof Th eSterling F am ilyTrust.
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F ollow ing a bench trialin a law suitbetw een M r. andM rs. Sterling ,26 .

Judg eLev anasof th eSuperiorCourtof th eStateof C alifornia foundth atM rs.

Sterling 'srem ov alof M r. Sterling astrusteeon M ay29 w aslaw fulandproper.

A sa resultof h isrem ov alasTrustee,M r. Sterling lackedauth orityand27 .

standing to com m enceth islaw suiton beh alf of Th eSterling F am ilyTrust.

I n th eev entitisnoneth elessdeterm inedth atTh eSterling F am ilyTrust28 .

isa properplaintiff in th islaw suit,th en th eN B A h erebyassertsth isclaim for

indem nification a g ainstTh eSterling F am ilyTrust.

A sdescribedabov e,th eA & U, th eN B A C onstitution, andth e29 .

Settlem entandReleaseA g reem entconstitutebinding contractsbetw een

Counterclaim antsandC ounterdefendantTh eSterling F am ilyTrust.

Th eN B A andC om m issionerSilv erh av esufferedLossesin connection30.

w ith M r. Sterling 'sacts, om issions, andoth erconduct, including , butnotlim itedto,

dam a g esandleg alandoth erfeesrelating to: (a) M r. Sterling 'sstatem entsand

conduct;(b) th eN B A 'sinv estig ation of th eRecording andM r. Sterling 'sstatem ents

andconduct;(c) th eim position of disciplineupon M r. Sterling ;(d) th eproceeding s

to term inateM r. Sterling 'sow nersh ip of th eC lippers;and(e) th islaw suit.

Pursuantto binding a g reem entsw ith th eN B A , Th eSterling F am ily31.

Trustm ustindem nifyth eN B A andCom m issionerSilv erforth eforeg oing Losses.

W H EREF O RE , C ounterclaim antsN B A andCom m issionerSilv erpray

forjudg m entasfollow s:

(1) Th atth eN B A andC om m issionerSilv errecov erdam a g es, costsand

attorneys'feesrelatedto (a) M r. Sterling 'sstatem entsandconduct, (b) th eN B A 's

inv estig ation of th eRecording andM r. Sterling 'sstatem entsandconduct, (c) th e

im position of disciplineupon M r. Sterling , (d) th eproceeding sto term inateM r.

Sterling 'sow nersh ip of th eC lippers, and(e) th islaw suit;and
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(2) Such oth erandfurth errelief in fav orof C ounterclaim antsasth e

C ourtm aydeem justandproper.

D A TED:A ug ust11, 2014

SK A D D EN , A RPS, SLA TE, M EA G H ER& F LO M LLP
RI C H A RD M A RM A RO (SB N 9 138 7 )
JA SO N D . RUSSELL (SB N 16 9 219 )
JEF F REYA . M I SH K I N (pro h ac viceapplication
pending )
A N TH O N YJ. DREYER(pro h ac viceapplication
pending )
K A REN H O F F M A N LEN T (pro h ac viceapplication
pending )

B y: /s/ Rich ardM arm aro
RI C H A RD M A RM A RO

A ttorneysforDefendantsandCounterclaim ants
N ationalB asketballA ssociation andA dam Silv er
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